IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

COREY BURRELL : ClVIL ACTION
. :
FRANKLI N TENNI' S, et al. : NO. 09-484
MEMORANDUM
Bartle, C. J. Sept enber 21, 2010
Before the court is the application of Corey Burrell, a

state prisoner, for a wit of habeas corpus under 28 U S.C
§ 2254. He seeks either a newtrial or at least a remand to the
Court of Conmon Pl eas for Phil adel phia County for re-sentencing.
After review of the state court record, Magistrate
Judge Linda K. Caracappa filed a Report and Recomrendati on that
the application be denied and dism ssed. Burrell filed
objections. The matter is now here for de novo review. See 28
US C 8 636(b). Wen a Magistrate Judge has nade a Report and
Recommendation for a wit of habeas corpus under the
Antiterrorismand Effective Death Penalty Act of 1996 ("AEDPA"),
this court "shall make a de novo determ nation of those portions
of the recommendation to which [the] the objection is made. A
judge ... may accept, reject or nodify, in whole or in part, the
findings or recommendati on made by the magistrate.” 28 U.S. C

§ 636(h).



l.

Burrell's application is governed by the AEDPA, which
amended 28 U.S.C. 8§ 2254. Under § 2254, when a federal court
reviews a state court's determnation of federal law, the state
court's decision nust stand unless it, "resulted in a decision
that was contrary to, or involved an unreasonabl e application of,
clearly established Federal |aw, as determ ned by the Suprene

Court of the United States." Thomas v. Carroll, 581 F.3d 118,

124 (3d Cir. 2009) (quoting 28 U.S.C. 8§ 2254(d)). A state court
decision is contrary to clearly established federal lawif: (1)
its conclusion is "opposite to that reached by this Court on a

guestion of law," or; (2) it "confronts facts that are materially
i ndi stinguishable froma rel evant Suprene Court precedent and
arrives at a result opposite to ours [the Suprene Court]."

Wllianms v. Taylor, 529 U S. 362, 405 (2000). A state court can

unreasonably apply Supreme Court precedent in tw ways: (1) "if
the state court identifies the correct governing legal rule from
this Court's cases but unreasonably applies it to the facts of
the particular state prisoner's case,” or (2) "if the state court
ei t her unreasonably extends a |l egal principle fromour precedent
to a new context where it should not apply or unreasonably
refuses to extend that principle to a new context where it should
apply."” 1d. at 407.
.
On February 4, 2002, a jury in the Court of Common

Pl eas of Philadel phia found Burrell guilty of six counts of
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robbery and one count each of aggravated assault, conspiracy, and
possession of a crimnal instrunent. He was sentenced to 23-46
years' inprisonnent on March 28, 2002. Soon thereafter, he filed
a notion for reconsideration of sentence which was deni ed.

On direct appeal to the Pennsylvania Superior Court,
Burrell argued that the trial court abused its discretion at
sentencing by inproperly considering his refusal to accept a plea
offer and his failure to show renorse, and finally by failing to
gi ve proper consideration to his rehabilitation. The Superior
Court affirnmed the trial court. He did not nove for an all owance
of appeal to the Pennsyl vania Suprene Court.

On June 2, 2004, Burrell filed, in the state court, a
pro se petition for collateral relief under the Post Conviction
Relief Act ("PCRA"), 42 Pa. Cons. Stat. 8§ 9541 et seq. Burrel
clainmed that: (1) he suffered an inperm ssibly suggestive in-
court identification process at the prelimnary hearing; (2) the
trial court inproperly admtted a handgun into evidence; and (3)
the trial court erred in failing to start the trial pronptly as
requi red under Rule 600(g) of the Pennsylvania Rules of Crimnal
Procedure. His counsel filed an anended petition, which added
new clains. One of the new clains averred that the trial court
erred in admtting other act evidence and in failing to provide a
[imting instruction to the jury regarding the use of this
evidence. Additionally, Burrell asserts that trial counsel was
i neffective for not appealing the adm ssion of other act evidence

and for not requesting a limting instruction fromthe judge.
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The PCRA court deni ed post-conviction relief. The Pennsylvani a
Superior Court affirnmed.
Burrell filed a petition for allowance of appeal to the
Pennsyl vani a Suprene Court in which he asserted that the
Pennsyl vani a Superior Court erred in finding that certain
docunents were not a part of the certified record. The
Pennsyl vani a Suprene Court remanded the matter to the Superior
Court. The Superior Court, after review ng the new i nformation,
reaf firmed the decision of the PCRA Court. The Pennsylvani a
Suprene Court denied Burrell's petition for allowance of appeal.
Magi strate Judge Caracappa addressed all five clains
that Burrell initially raised in his tinmely 8§ 2254 petition.
However, he only briefed three of the five clainms in his
Menor andum of Law, and now only objects to the Magistrate Judge's
Report and Reconmendation with respect to those sanme three
i ssues. He contends before this court that: (1) the trial court
erred in admtting the introduction of other act evidence and
counsel was ineffective for not appealing this issue and for
failing to ask for a limting instruction for the jury; (2) there
were violations of due process, equal protection, and the
prohi bition agai nst cruel and unusual punishnment, when the trial
j udge sentenced himnore heavily because of his refusal to accept
a plea agreenent; and (3) the state court erred in finding that
counsel was not ineffective for failing to investigate and
present juvenile court and nental health records in connection

wi th his sentencing.



L1l

The underlying facts of this case, as established at
trial and viewed in the light nost favorable to the Conmonweal t h,
are as follows. On April 27, 2000, six college students were
socializing in a house |located at 534 North 35'" Street in
Phi | adel phia. Two of them Jeffrey MacAdam and Ryan Mul rain,
were residents and the four others, Jacob Nye, Gabrielle Mreno,
Brendon Mahoney, and John Latacz, were visiting. At
approximately 11 p.m four nmales, including Burrell, co-defendant
Rashad Cunni ngham and co-conspirators Syhei m Cunni ngham and
Raheem Sm th, knocked on the door, and MacAdam adm tted them
MacAdam occasionally sold marijuana and believed that the four
mal es were there to nake a purchase. At that time Mdreno and Nye
were sitting on a couch in the front room The other three
col | ege students, Latacz, Mahoney, and Miulrain were upstairs in
Mulrain's |oft bedroom

After the four perpetrators entered the front room
MacAdam went back to his bedroomto retrieve the marijuana. The
per petrators asked MacAdam for an ounce of the drug, but MacAdam
replied that he did not have that quantity. After hearing this
Burrell went upstairs to Mulrain's |oft bedroom Rashad
Cunni ngham Syhei m Cunni ngham and Smith then pulled out their
guns and hel d MacAdam Mreno, and Nye at gunpoint. Rashad
Cunni ngham struck MacAdam on t he back of the head with his
weapon. Rashad Cunni ngham Syhei m Cunni ngham and Smth robbed
MacAdam Mreno and Nye of their noney and MacAdam s drugs. In
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the neantine, Burrell was upstairs robbing the victins on the
second fl oor.

MacAdam Moreno and Nye were forced up to Miulrain's
| oft bedroom Once there all of the victinms were forced to lie
on the floor, and Burrell fired his gun at Latacz, hitting himin
the leg. The four perpetrators then fled.

None of the perpetrators was caught until Syheim
Cunni ngham was arrested on May 25, 2000. He subsequently gave a
statenent. Smith was arrested by the police on May 31, 2000, and
thereafter agreed to cooperate. He identified Burrell, Rashad
Cunni ngham and Syhei m Cunni ngham as participating with himin
the robbery. Over two nonths after the robbery, on July 6, 2000,
the police were able to arrange a drug buy fromBurrell and
Rashad Cunni ngham As Burrell and Rashad Cunni ngham appr oached
t he undercover police officers, Burrell and Rashad Cunni ngham
fl ed before any transaction took place and a high speed auto
chase ensued. The chase ended when they were captured and
arrested.

| V.

Burrell first objects to the Magi strate Judge's
determ nation that the introduction of other act evidence during
trial is only a state law claimand thus unrevi ewabl e by federal
courts.

Burrell clainms that the trial court erred in admtting
evi dence of other crimnal acts because it was highly

prejudicial. He contends that the circunstances surrounding his
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arrest on July 6, 2000, over two nonths after the hone invasion,
shoul d have been excluded, including the facts that the police
of ficers had set up a drug buy with himand that he fled from
police before the drug buy could be consummated. Additionally,
Burrell clainms that counsel was ineffective for not appealing the
adm ssion of this other act evidence, or for not seeking a
[imting jury instruction.

The Pennsyl vani a Superior Court determ ned that
Burrell's clains were without nerit. It stated that, "the trial
court was well within its discretion in admtting the chall enged

evi dence."” Commonwealth v. Burrell, No. 3507 EDA 2005 at 7 (Pa.

Super. C. filed June 18, 2007). It explained that under Rule
404(b) of the Pennsylvania Rules of Evidence and according to
Pennsyl vani a case | aw the other act evidence was adm ssible
because it was "essential to explain the chain of events that
formed the history of the case.” 1d. The Superior Court
concl uded that, "because counsel cannot be deened ineffective for
failing to pursue a baseless claim Burrell's attenpt to brand
prior counsel ineffective for failing to appeal the adm ssion of
this evidence is without nerit."” |d.

This court cannot review the Superior Court's
determ nation that the other act evidence was adm ssible as a

matter of Pennsylvania law. In Estelle v. MQiire, the United

States Suprene Court explained that, "it is not the province of a
f ederal habeas court to reexanm ne state-court determ nations on

state-law questions.” 502 U. S. 62, 67-68 (1991). Magistrate
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Judge Caracappa determined that the Burrell's ineffectiveness of
counsel claimwas unreviewabl e because the state | aw cl ai mwas
unrevi ewabl e and the "state |aw clai munderlies Burrell's

i neffectiveness of counsel claim" See Report and

Reconmendation, p. 9. She correctly cited Priester v. Vaughn,

whi ch expl ains that when the state court finds the underlying
state law claimneritless and thus that the petitioner's counsel
was not ineffective, the federal habeas court is bound by that
ruling. 382 F.3d 394, 402 (3d Cir. 2004).

In addition, this court may only review Burrell's
federal clains if those federal clains were presented to the
state court for consideration. As the United States Suprene

Court declared in O Sullivan v. Boerckel, "before a federal court

may grant habeas relief to a state prisoner, the prisoner nust
exhaust his renedies in state court.” 526 U. S. 838, 842 (1999).
See Estelle, 502 U. S. at 68.

Respondent contends that Burrell's federal clains nade
to this court have not been exhausted in the state courts.

Respondent cites Gray v. Netherland, which explains that in order

to exhaust state renedies, "a claimfor relief in habeas corpus
must include reference to a specific federal constitutional
guarantee, as well as a statement of facts that entitle the
petitioner to relief.” 518 U S. 152, 162-63 (1996). A petition
must state the federal claimin such a way that, "puts them]|[the
state courts] on notice that a federal claimis being asserted.”

Keller v. lLarkins, 251 F.3d 408, 413 (3d Cr. 2001).
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Burrell counters that the state court was put on notice
of his federal claimof the erroneous introduction of the other
act evidence without a proper limting instruction when he stated
that this violation "stripped [his] presunption of innocence.”
See Pet'r's Appellant Br. to the Superior . of Pennsylvania at
p. 15. Burrell maintains that using the phrase "presunption of
i nnocence" constitutes the nmaking of a federal claimbecause the
presunption of innocence is a bedrock principle of our crimnal
| aw system See Pet'r's (bjections to the Report and
Reconmendation at p. 11.

Burrell's argunment cannot prevail. The United States

Suprenme Court ruled in Duncan v. Henry, a 8 2254 action, that

al t hough the petitioner had used the phrase "m scarriage of
justice" in the state court, it was not sufficient to alert the
court that a federal claimwas being advanced. 513 U. S. 364, 365
(1995). The Suprene Court observed that "m scarriage of justice"
could be a state claimas well as a federal claim The Court
noted that the petitioner had explicitly raised a due process
violation for other clains but not with respect to that one. See
id. at 366. Simlarly, in this case, Burrell's "presunption of
i nnocence" can enconpass a state as well as a federal claim He
al so explicitly raised a due process violation in connection with
another claimbut not with this other act evidence claim

Burrell also nade a passing reference in the state
court that the other act evidence was so prejudicial that it

"denied himthe right to a fair trial". See Pet'r's PCRA Pet. at
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p. 6. However, our Court of Appeals held in Keller v. Larkins

that numerous references to a right to a fair trial were not
enough to establish that a petitioner had nmade a federal claim
251 F.3d 408, 415 (3d Cr. 2001). In sum the courts of the
Commonweal t h of Pennsyl vani a were not put on notice about any
federal constitutional clainms by Burrell concerning the
introduction at the trial of other act evidence or the failure of
counsel to appeal that error or seek a limting instruction.

Burrell is barred fromseeking further relief in state
court on this claimbecause the tine to file another PCRA
petition has expired. See 42 Pa. Cons. Stat. 8§ 9545(b)(1).
Consequently, Burrell's federal clains on these issues are now
procedural |y defaulted.

This court can only consider Burrell's defaulted clains
if he "can denonstrate cause for the default and actual prejudice
as a result of the alleged violation of federal |aw, or
denonstrate that failure to consider the claimw |l result in a

fundamental m scarriage of justice.”" Coleman v. Thonpson, 501

U S 722, 750 (1999). To prove cause for a procedural default
Burrell must show that "sone objective factor external to the
def ense i npeded counsel's efforts to conply with the State's
procedural rules.”™ [1d. at 753. To show that there has been a
fundamental m scarriage of justice, a petitioner must prove that
he is innocent of the crinme by presenting new evidence. See

McCl eskey v. Zant, 499 U. S. 467, 494 (1991); Schlup v. Delo, 513

U S. 298, 327 (1995). Burrell has not come forward with evidence
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that he is innocent of the crimes for which he was convicted.
Accordingly, this court is unable to review Burrell's clains that
t he admi ssion of other act evidence at his state trial violated
any federal constitutional right or that his counsel was
i neffective under the federal constitution in failing to appeal
or seek a limting instruction with respect to this evidence.

V.

In his second claim Burrell asserts that the trial
j udge viol ated due process, equal protection, and the prohibition
agai nst cruel and unusual punishnent, when she inposed a nore
severe sentence because of his refusal to accept a plea agreenent
and because of his decision to be tried by a jury. Burrel
initially raised this federal claimin the state court, and
consequently he has exhausted his state renmedies. He objects to
the Magi strate Judge's conclusion he failed to establish that the
trial judge wongfully gave hima | onger sentence because he
refused to enter into a plea agreenent.

Burrell relies on the fact that he received a sentence
of 23-46 years when the Commonweal th offered hima guilty plea
agreenent containing a reconmendation of a sentence of 4-10
years. Burrell also puts forth as evidence the fact that his co-
def endant Rashad Cunni ngham received a very simlar sentence of
21-42 years, despite the fact that Rashad Cunni ngham had a nore
serious crimnal history and was ol der.

We agree with the Magistrate Judge's determ nation that

Burrell has failed to show any evidence that the trial judge
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i nproperly gave M. Burrell a |longer sentence because he refused
the plea agreenment and asserted his right to a jury trial. As
Magi strate Judge Caracappa explained, the only tinme that the
trial court judge discussed Burrell's refusal to accept a plea
was before the trial even started. The trial judge nade no
mention of his refusal to accept the plea at sentencing which was
nmont hs after the brief discussion regarding the plea agreenent.
Additionally the Magi strate Judge noted that the trial court
j udge, when expl ai ni ng her reason for inposing simlar sentences
on the co-defendants, stated that Burrell was the person who
actually shot one of the victinms. Thus, we accept her
recomrendation to dismss Burrell's second cl aim

Vi .

Burrell makes a third clai mwhere he has exhausted his
state renedies. He maintains that his |lawer was ineffective for
failing to present his "J" file to the trial court for
sentencing. Hs "J" file contains his juvenile court and nental
health records. He contends that if the trial judge had been
able to view these docunents she woul d have been nore lenient in
her sentencing as she would have seen that Burrell had conme from
a very sad and dysfunctional background and was in fact capable
of rehabilitation.

The Magi strate Judge concluded that Burrell had not
made a successful ineffective assistance of counsel chall enge.

She noted that the United States Suprene Court in Strickland v.

Washi ngton set forth a two pronged test that Burrell nust satisfy
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to establish this claim 466 U S. 668, 687 (1984). Under this
Strickland test, a petitioner nmust prove that: (1) his
attorney's performance was deficient, and (2) w thout counsel's
deficient performance, there is a reasonable probability that the
outcone of the case would have been different. See id. The

Magi strate Judge explained that his claimfailed the second prong

of the Strickland test because Burrell did not establish that

introducing his "J" file would have changed the outcone at
sentencing. The Magi strate Judge properly observed that
Burrell's sad upbringing was evident in the reports the trial
judge did review and was al so thoroughly di scussed during the
testinmony at Burrell's sentencing. Magistrate Judge Caracappa
al so noted that the docunents contained in the "J" file do not
establish that the defendant was capabl e of being rehabilitated.
Even if the "J file" had been presented to the trial judge, there
is not a reasonable probability that the sentence she inposed
woul d have been different. W agree with the Magi strate Judge's
concl usi ons and adopt her recomrendation that Burrell's third
cl ai m be di sm ssed.
VI,

Accordingly, the application of Burrell for relief

under 28 U . S.C. § 2254 will be denied. No certificate of

appeal ability will be issued.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

COREY BURRELL ) ClVIL ACTI ON
. )
FRANKLI N TENNI' S, et al. NO. 09-484
ORDER

AND NOW this 21st day of Septenber, 2010, for the
reasons set forth in the acconpanying Menorandum it is hereby
ORDERED t hat :

(1) the Recommendation of the Magistrate Judge is
APPROVED,;

(2) the application of Corey Burrell to grant a new
trial or to remand to the Court of Comnmon Pleas for the
Phi | adel phia County for re-sentencing pursuant to 28 U S. C
§ 2254 is DEN ED;

(3) a certificate of appealability is not issued; and

(4) the Cerk shall mark the case cl osed for
statistical purposes.

BY THE COURT:

[s/ Harvey Bartle III

C. J.



